From: Todd, Laura

To: Guzzo. Lindsay

Cc: Sue Thomas; Kelly Moroney; Shawn Stephensen; William Ritchie; Bridgette Flanders-Wanner; Nanette Seto;
Roberta Swift; arlene.r.merems@state.or.us; Liam.Antrim@noaa.gov; Emily Teachout; Martha Jensen

Subject: USFWS Comments on Proposed Issuance of the NPDES General Permit for Offshore Seafood Processors in
Federal Waters off the Washington and Oregon Coast (Permit Number WAG 520000)

Date: Wednesday, October 07, 2015 8:31:40 AM

Attachments: Offshore offal discharge permit.pdf

Hi Lindsay,

Please find our attached comments on the proposed permit issuance. We look forward to
further discussion regarding this permit. Thank you for the opportunity to comment on the
proposed action.

Laura
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Laura Todd - Laura_Todd@fws.gov

Field Supervisor, Newport Field Office
US Fish and Wildlife Service

2127 SE Marine Science Dr.

Newport, Oregon 97365

Phone: 541-867-4558, x 237
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FISH AND WILDLIFE SERVICE
Oregon Fish and Wildlife Office
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Portland, Oregon 97266
Phone: (503) 231-6179 FAX: (503) 231-6195

Reply To: 7916.0011

File Name: Offshore offal discharge permit.doc
TS Number: 15-852

TAILS: 01EOFWO00-2015-CPA-0059

September 29, 2015

Lindsay Guzzo

Office of Water and Watersheds
USEPA Region 10

1200 6™ Avenue, Suite 900, OWW-191
Seattle, WA 98101

Subject: Proposed Issuance of the NPDES General Permit for Offshore Seafood Processors in
Federal Waters off the Washington and Oregon Coast (Permit Number WAG 520000)

Dear Ms. Guzzo:

The U.S. Fish and Wildlife Service (Service) has reviewed the Notice of Proposed Issuance of
the NPDES General Permit for Offshore Seafood Processors in Federal Waters off the
Washington an Oregon Coast (proposed permit) and associated documentation. We appreciate
the opportunity to comment on the proposed permit.

As described in the notice, draft permit, and biological evaluation, the proposed permit will
authorize the discharge of waste products associated with processing seafood on catcher-
processor vessels in Federal waters off the Oregon and Washington coast. Federal waters are
the band parallel to the shore that extends between 3 and 200 nautical miles from land. Wastes
consist of 0.5-in minced offal from seafood processing and processing-associated wastewater.

GENERAL COMMENTS

The Draft Permit requires that “the discharge of seafood processing wastes must not create an
attractive nuisance situation whereby fish or wildlife are attracted to waste disposal or storage
areas in a manner that creates a threat to fish or wildlife or to human health and safety.”
However, there are no standards, terms, or conditions provided to ensure that the vessels meet
this requirement. The fleet currently discharges materials in a manner similar to that described in
the permit, which results in massive flocks of seabirds in the vicinity of catcher-processors off
the west coast (Figure 1). It is unclear from the draft document how the fleet would meet the
requirement without more specific guidelines.
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Figure 1. Flocks of seabirds trailing ships processing Pacific whiting 30 miles off the coast of Oregon, 2003
(Gillson, 2003).

ENDANGERED SPECIES

The biological evaluation describes the proposed action, species within the area directly or
indirectly impacted by the proposed project (action area), and the anticipated impacts to the
listed species that may occur in the vicinity. According to the biological evaluation, you have
determined that the project “may affect, and is not likely to adversely affect” the marbled
murrelet (Brachyramphus marmoratus, murrelet) and the short-tailed albatross (Phoebastria
albatrus, albatross) and will not result in destruction or adverse modification of marbled murrelet
designated critical habitat. Your request for concurrence with this determination was received in
this office on September 23, 2015.

Marbled murrelet

The marbled murrelet (Brachyramphus marmoratus) is a small long-lived diving seabird that
nests mainly in canopy of mature and old-growth coniferous forests. Marbled murrelets have a
naturally low reproductive rate. Murrelets spend most of their lives in the marine environment
where they forage and consume a diversity of prey species, including small fish and
invertebrates. Critical habitat is only designated within nesting areas on land and will not be
impacted by the proposed action.
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The information regarding the distribution of at-see murrelets is incorrect. Murrelets usually feed
in shallow, near-shore water less than 98 feet (30 m) deep (Huff, et al. 2006), but are thought to
be able to dive up to depths of 157 feet (47 m) (Mathews and Burger 1998). During the breeding
season, marble murrelets are usually found within five miles from shore off of Washington, just
over three miles off shore from Oregon (Huff, et al. 2006). Although little information is
available on marbled murrelet distribution outside the breeding season, limited information on
winter/non-breeding season distribution suggests they disperse and can be found farther from
shore (Strachan et al. 1995, page 247).

It is unclear, based on the information in the biological evaluation, how the identified threats,
(particularly ship strikes, prey depletion or disruption, or creation of eutrophic conditions),
would be avoided or minimized such that they would not be likely to adversely to affect the
murrelet. Further, it remains unclear how catcher-processors would avoid creating “an attractive
nuisance situation. . . that creates a threat to fish or wildlife” when the biological evaluation
states, “Marbled murrelet may be attracted to discharge plumes as a food source and, therefore,
be at increased risk of ship strikes, incidental catch or predation.” No information was provided
that described how the risk of ship strikes, incidental catch, or predation would be insignificant
or discountable.

The marbled murrelet distribution overlaps to some extant with the action area, particularly
outside the nesting season. In addition, throughout the year transiting vessels pass through
waters occupied by murrelets. The information provided in the description of the potential
impacts to the species does not support the determination that the proposed permit is not likely to
adversely affect murrelets, and therefore we cannot concur with this determination.

Short-tailed albatross

The short-tailed albatross breeds primarily on islands in Japan. However, the species occurs
throughout much of the North Pacific, in regions of upwelling and high productivity along the
northern edge of the Gulf of Alaska, along the Aleutian Chain, and along the Bering Sea shelf
break (Suryan et al., 2007). In addition, the area along the west coast of the U.S. and Canada are
areas frequented by juvenile albatrosses (Deguchi, et al. 2014, Fish and Wildlife Service 2014).

The information in the biological evaluation is not current, only including albatross references
that were published prior to 2008. The Service has completed two reviews that summarize the
status of the species since that time (Fish and Wildlife Service 2009 and 2014), and multiple
other references have been published relevant to this consultation. This information would
substantially improve the analysis provided in the biological evaluation. For example, the 2014
review provides an updated population estimate of 4,354 individuals, summarizes recent research
that updates distribution along U.S. west coast, and summarizes new information about threats to
the species. In addition, a short-tailed albatross was killed in the longline fisheries of the Oregon
coast in 2011 (Fish and Wildlife Service 2014). The rapidly increasing population and juvenile
use of the west coast waters has elevated the concern regarding fisheries-related impacts.

The biological evaluation indicates that the primary impact to short-tailed albatrosses from the
discharge of seafood processing waste is related to floating waste. However, the primary impact
to albtrosses is actually related to attraction to discharge (Zador & Fitzgerald, 2008), indirectly





resulting in injury and/or mortality due to ship strike and cable interactions (Melvin et al. 2004,
2011) and incidental catch.

Observers have seen large concentrations of black-footed albatrosses (Phoebastria nigripes)
attracted to processor discharge off the Oregon coast (Figure 2), and their feeding behavior is
similar to that of short-tailed albatrosses. Given the increasing populations of short-tailed
albatross, the risk of injury or mortality is increasing, particularly if discharge is not managed in
a manner that minimized interactions with the ship, trawl cables, or nets. As previously
mentioned, the proposed permit prohibits “nusiance attraction” of wildlife. However, no
measures or guidelines are provided to meet this requirement in a manner that would prevent or
minimize albatross injury or mortality.

The information provided in the description of the potential impacts to the species does not
support the determination that the proposed permit is not likely to adversely affect short-tailed
albatross, and therefore we cannot concur with this determination.
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Figure 2. Black-footed albatrosses and other seabirds attracted to the discha
Oregon Coast (Gillson 2006)
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Since we cannot concur with your determination regarding effects to marbled murrelet and short-
tailed albatross, we recommend you reconsider your determination and initiate formal
consultation on these species.

MIGRATORY BIRDS

Several species of migratory birds are attracted to fishing boats and fisher-processors including
black-footed albatross, pink-footed shearwater (Puffinus creatopus), sooty shearwater (Puffinus
griseus), and flesh-footed shearwater (Puffinus carneipes). Two of these species, black-footed
shearwater and pink-footed shearwater, are U.S. Fish and Wildlife Service Birds of Conservation
Concern (BCC's). As such, these species represent the highest conservation priorities for the
Service. All federal agencies share the responsibility to conserve these species under Executive
Order 13186. Some of the seabirds that may be attracted to the waste discharge could include
predators of nesting seabirds. Most seabird colonies in Oregon are located outside the band from
3 nm to 200 nm. However, many seabird nesting islands off Washington are located several
miles offshore, and would therefore be within the affected area. In order to reduce predation
pressure on nesting colonies, waste discharge should occur only outside a buffer zone around
these islands.

Similar to the short-tailed albatross, the main issue or concern involving migratory birds under
this permit is the attraction of seabirds to discharged seafood processing wastes. In addition to
becoming dependent on the waste as a food source, birds maybe attracted to fishing vessels and
fisher-processors putting them at risk or injury by collision with fishing gear. The permit
commits fisher-processors to release wastes without creating an attractive nuisance, so that the
ocean’'s surface is free of floating materials, scum and oil. We support this goal but would like to
see more specific guidelines describing how it will be accomplished.

Additional species may be attracted to lights used in nighttime operations of fisher-processors
such as fork-tailed and Leach's storm-petrels. These phototactic seabirds are attracted to light and
may become stunned and exhausted from circling lights. To reduce these effects, lights used
during night operations should be minimized as much as possible and directed downward. In
addition, crews should be educated on correct handling and release protocols should storm-
petrels become stranded on fisher-processors.

Overall, the issuance of this permit will have benefits to conservation, including the collection of
data about waste discharge and wildlife interactions at fisher-processors. The sharing of this data
with the Service will be instrumental in improving practices to reduce effects of such operations
on migratory birds.

NATIONAL FISH AND WILDLIFE REFUGE LANDS

National Wildlife Refuge lands are located within the project area. We are concerned about
potential impacts associated with disposal of offal from seafood fisher-processors near these
areas. In particular, we are concerned with impacts to nesting seabirds on the islands (Naughton,
et al. 2007). The islands of concern, located 3-200 nautical miles from shore, are primarily in
southern Oregon and northern Washington.

Our primary concerns include:





1. Birds can be disturbed by vessels passing too closely to the islands. It is unclear how
close these vessels may approach these areas.

2. Birds can be temporarily displaced from nesting areas by attraction to abnormally large
quantities food resources such as seafood waste disposal, which can cause loss of nests,
chicks and eggs.

3. Disposal near islands can attract unwanted avian predators and further impact seabird

colonies.

To protect National Wildlife Refuge lands and resource, we recommend fisher-processors
disposing of offal maintain 0.5-nautical mile lateral distance from all coastal rocks and islands.

Thank you for the opportunity to comment on the proposed action and for your request for
consultation. If you need additional information, please contact Laura Todd (541) 867-4558 ext.
237 or laura_todd@fws.gov.

Sincerely,

C‘@/i "7/Paul Henson, PhD
A

State Supervisor
cc: (electronic copy)
FWS-Washington Marine NWRC
FWS-Oregon Coast NWRC
FWS-Willapa NWRC
FWS-Pacific Region, Refuges
FWS-Pacific Region, Migratory Birds
ODFW (Merems)
NOAA-Olympic Coast National Marine Sanctuary (Antrim)
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